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In the Matter of
Southwestern Bell Telephone
Company's Comparably Effie ent
Interconnection Plan for the
Provision of Security Service

Mi)TION TO HOLD IN ABEYANCE

The Alarm Industry ( ommunications Committee (" AICC"), by its attorneys, hereby

moves the Federal Communi ations Commission's ("Commission") Common Carrier Bureau

("Bureau") to hold in abeyane its consideration of the above-captioned Southwestern Bell

Telephone Company ("SWB''') CEI Plan until completion of the rulemaking proceeding

initiated in CC Docket No. \ 6-152. 1 For the reasons described below, grant of this Motion

to Hold in Abeyance is nece sary to avoid unlawful prejudgment of a rulemaking proceeding

and to ensure the orderly COl duct of Commission processes.

1 Telemessaging, Elecn mic Publishing and Alarm MonifOring Services, CC Docket No.
96-152. Notia l?f Proposed '?ulemaking, FCC 96-3l() (reI. July 18, 1996)("NPRM").
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INTRODUCTION

On April 4, 1996, S\\ BT filed a CEl Plan seeking FCC approval for entry into the

alarm monitoring business. 2 )n May 24, 1996, AlCC and Ameritech filed comments

opposing SWBT's CEI Plan. In their oppositions, both AICC and Ameritech asserted that

Bureau approval must be den;d because it would tacitly authorize SWBT to violate Section

275(a)(l)4 of the Telecommu lcations Act of 1996 ("1996 Act" or "Act") ..'> SWBT filed

reply commentsO and the mat;r now remains pending before the Bureau.

On July 19, 1996, thi Commission issued its NPRM concerning, among other things,

the alarm monitoring service provisions of the 1996 Act. 1 Included among the issues for

consideration in that docket, re the "types of activities [that] constitute the 'provision' of

2 Pleading Cycle Establ shedfor Comments on SWBT's CEI Plan for Security Service,
CC Docket Nos. 85-229,90 623 and 95-20, Public Norice, DA 96-645 (reI. Apr. 26, 1996).

3 Southwestern Bel! Tel" phone Company's Comparably £;tficient Interconnection Plan for
Security Service, CC Docke' Nos. 85-229,90-623 and 95-20, Comments Qfthe Alarm
Industry Communications C mmittee, filed May 24, 1996 ("AICC Comments"); Southwestern
Bcl! Telephone Company's ('omparably Eljicienr Interconnection Planfbr Security Service,
CC Docket Nos. 85-229, 9(623 and 95-20, Commcf}/S o{Anwritech Corporation, filed May
24, 1996 ("Ameritech Com/! ents").

4 47 U.S.C. § 275(a)(

5 AICC Comments at I Ameritech Comments at I.

° Southwestern Bell Te '''phone Company's Comparably £;tficienr Interconnection Plan for
Security Service, CC Dockt Nos. 85-229, 90-623 and 95-20, Reply Comments of the
Southwestcrn Bell TelephOfi Company, filed June 7, 1996 ("SWBT Reply Comments").

7 Te/cmessaging. EleCi onie Puhlishing and A/ann Monitoring Services, CC Docket No.
96-152, Nmice q{Proposel, Rulemaking. FCC 96-310 (reI. July 18, 1996)("NPRM").
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alarm monitoring services sub1~ct to the 1996 Act."~ Specifically, the Commission seeks

comment on

whether, amonf other things, billing and collection, sales agency,
marketing, and, )r various compensation arrangements, either
individually or ollectively, would constitute the provision of alarm
monitoring.'!

In this NPRM, the Commissi<1 also seeks comment on "any other factors that may be

relevant in determining wheH'~r an incumbent LEe. including a BOC, is providing an alarm

monitoring service subject to he 1996 Act." 10 The NPRM expressly acknowledges that

"questions concerning the pn vision of alarm monitoring services have arisen in connection

with" SWBT's CEI Plan. 11
f amments and Reply Comments are due on September 4,1996

and September 20, 1996, res ,ectively.

I. Action on the SWBl CEI Plan In Advance of Completion of
CC Docket No. 96-1;2 Unlawfully Will Prejudge the RuJemaking

Grant of this Motion 0 Hold in Abeyance consideration of SWBT's CEI Plan is

necessary because the Comn ission' s determination of issues raised in the NPRM will be

decisive of the controversy' ver that plan. Thus. a decision on SWBT's CEI Plan prior to

the conclusion of the Comn ssion' s alarm monitoring rulemaking would be premature.

Specifically, the con roversy over SWBT's eEl Plan turns on what constitutes the

"provision of alarm manito! ng services" that SWBT and all BOCs other than Ameritech are

~ NPRM at , 71.

'! Id.

lli /d.

II ld. at n. 113.
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prohibited from engaging in fo' five years from the 1996 Act's date of enactment. 12 In the

NPRM, the Commission sets 01 I to determine the meaning of "provision of alarm monitoring

services" and to establish fules)r guidelines necessary to ensure that any interpretation of

Section 275, such as that whic is required with respect to SWBT's CEl Plan, is consistent

with Congress' mandate.

As noted above, in the VPRM, the Commission seeks comments as to what

components of the provision 0 alarm monitoring service, taken individually, together or in

light of additional relevant fae ors, constitute the "provision of alarm monitoring service"

addressed in Section 275. H () lViously, the Bureau must make the same consideration

before arriving at a decision i the SWBT matter. ]n short, the NPRM seeks to establish a

generic rule delineating the fa tors which constitute the provision of alarm monitoring

service, and the SWBT contn versy requires a specific application of that rule. Accordingly,

any attempt to resolve the Jar: ~r before the former would be nonsensical.

]n addition to being p'~mature and nonsensical Bureau action on SWBT's CEI Plan

in advance of the conclusion If the alarm monitoring rulemaking would implicitly decide

issues raised in the NPRM. 'uch action would result in prejudgment of the issues and,

consequently, would moot th purpose of notice and comment rulemaking in contravention of

the Administrative Procedun Act ("APA").14 As the Court of Appeals for the District of

Columbia Circuit has noted. he purpose of notice and comment rulemaking is "to allow the

12 47 V.S.c. § 275(a)( I.

13 NPRM at , 73: 47 U S.c. § 275.

14 5 V.S.c. § 553.
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agency to benefit from the ext erience and input of the parties who file comments ... and to

see to it that the agency maim ,ins a flexible and open-minded attitude toward its own

rules." 15 This purpose canno be realized if issues that the Commission sets out for

comment are prejudged. The Commission is no stranger to this conclusion. On many

occasions, it has declined con ideration of a particular matter because of general

consideration, in a pending n 'emaking, of rules or policies that may affect that matter. 16

To conclude otherwise would compromise the integrity of the Commission's processes.

Moreover, if the Com nission were to approve SWBT's CEI Plan without addressing

the Section 275 issue17 and pi ,or to the conclusion of notice and comment rulemaking on

that issue, its action could be construed as a tacit finding of the lawfulness of SWBT's

provision of alarm monitorin services. At the very least, authorization of a plan that

includes the provision of seT" Ices that later could be found to be unlawful is bad public

policy.

II. Action on SWBT's ('EI Plan Before Completion of the Alarm
Monitoring Rulema~ ing Would Be Administratively Burdensome

As stated above. app' (wal of SWBT's CEI Plan requires a determination of the plan's

consistency with Section 27' of the 1996 Act. IR Since the NPRM seeks to establish a

generic rule or policy deline Iting the factors which constitute the "provision of alarm

15 National Tour Broke I' Ass'n v. United States. 591 F.2d 896, 902 (D.C. Cir. 1978).

16 See, e.g., Los Angel, ,. Pierce College, CC Docket No. 83-1376, Memorandum and
Opinion Order, FCC 76-1O! I (reI. Dec. 2. 1976).

17 SWBT proposes that this is exactly what the Commission should do. SWBT Reply
Comments at I,

18 47 U.S.c. *275.
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monitoring service" and, sub~~quently, compliance with Section 275, any dedication of

scarce Commission resources 0 reviewing the plan for such compliance prior to the

conclusion of that rulernakinf would be administratively unjustifiable.

Moreover, the Comm ~sion's report and order in the alarm monitoring rulemaking is

likely to make explicitly clea that SWBT's proposed provision of "Security Service" is in

plain violation of the 1996 A t. In that case, any resources dedicated to reviewing the

lawfulness of SWBT's plan J'ior to the conclusion of the alarm monitoring rulemaking would

be wasted. At a time when i 'ommission resources already are stretched by the tremendous

responsibility for implementi Ig the 1996 Act given to it by Congress, it is unfortunate that

anv resources must be dedic.ed to assessing the lawfulness of bald-faced attempts to skirt

the Act's provisions and lind 'rmine the intent of Congress. However, since our system of

government makes this nece'~ary. the Commission should ensure that it is done in the most

efficient way possible.

III. Bureau Action on S\VBT's CEI Plan Before Completion of
the Alarm Monitorillg Rulemaking Would Be Ultra Vires

Subject to certain eXt eptions and limitations, Section 0.291 of the Commission's rules

delegates authority to the C! lef of the Common Carrier Bureau ("Bureau") to act on and

approve items such as eEl lans. I
'! Among the limitations on delegated authority is that

which is contained in Sectic I 0.291(a)(2).2(1 Section O.291(a)(2) provides that:

19 47 C.F.R. *0.291.

20 Jd. at § 0.291 (a)(2)
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The Chief, Con mon Carrier Bureau shall nor have authority to act on any
applications or equests which present novel questions of fact, law or policy
which cannot hI resolved under outstanding precedents and guidelines. 21

As the controversy surroundir'. SWBT's CEI Plan and paragraph 73 of the NPRM indicate,

the determination of what cor, ,titutes the "provision of alarm monitoring services" addressed

in Section 275 constitutes a n,vel question of law. Thus, because consideration of SWBT's

CEI Plan necessarily involve~ a decision on this novel question of law, the Bureau is not

empowered to act on SWBT' CEI Plan until the Commission addresses it in the alarm

monitoring rulemaking.

21 Jd. (emphasis added
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CONCLUSION

For the foregoing rea~ lOS, the Bureau should grant this Motion to Hold in Abeyance

its consideration of SWBT's 'EI Plan until the Commission's rulemaking established in CC

Docket No. 96-152 is comphed.

Respectfully submitted,

ALARM INDUSTRY

COMMUNICATIONS COMMITTEE

By I~...A f~__
~Adams

Steven A. Augustino
John J. Heitmann
KELLEY DRYE & WARREN LLP

1200 19th Street, N. W.
Suite 500
Washington, DC 20036
202/955-9600

Its Attorneys

August 2, 1996
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CERTIFICATE OF SERVICE

I hereby certif;, that on August 2, 1996, [ caused copies of the foregoing
"Motion to Hold in Abeyancl " to be delivered by First Class Mail to the following:

* William F. Caton
Acting Secretary
Federal Communications C 1m.
1919 M Street, NoW.
Room 222
Washington, DC 20554

* Janice Myles
C:ommon Carrier Bureau
1919 M Street, No W 0

Room 544
Washington, DC 20554

* ITS
2100MStreet, N.W.
Room 246
Washington, DC 20037

Robert M. Lynch
Durward D. Dupre
Michael J. Zpevak
Darryl W. Howard
Southwestern Bell Telephc; Ie Co.
One Bell Center
Room 3520
St. Louis, MO 63131

* Todd F. Silbergeld
Director, Federal Regulah ry
SBC Communications, In,
1401 I Street, NoW
Suite 1100
Washington, DC 20005
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Stephen So Schulson
Richard L. Hatka
Frank M. Panek
Counsel for Ameritech
30 South Wacker Drive
39th Floor
Chicago" IL 60606

* Mary Beth Richards
Deputy Chief
Common Carrier Bureau
1919 M Street, N.W.
Room 500
Washington, DC 20554

* John Muleta
Chief. Enforcement Division
Common Carrier Bureau
2025 M Street, N.W.
Room 6008
Washington, DC 20554

* Claudia Pabo
Attorney
Policy &. Program Planning Div.
C:ommon Carrier Bureau
1919 M Street, N.W.
Room 544
Washington, DC 20554

* Carol Mattey
Deputy Chief
Pol icy & Program Planning Div.
C:ommon Carrier Bureau

919 M Street, N.W.
Room 544
Washington, DC 20554



* Richard Welch
Chief
Policy & Program Plan Oi"
Common Carrier Bureau
1919 M Street, NoW.
Room 544
Washington, DC 20554

* Michelle Carey
Attorney
Policy & Program Planning Div 0

Common Carrier Bureau
1919 M Street, NoW.
Room 544
Washington, DC 20554

* Hand Delivered
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